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 THE COURT     OF  ADDITIONAL   CHIEF-JUDICIAL  MAGISTRATE, 

:: UDALGURI   : : 

 

MR Case no.  27/2015 

        Under section 125 of the code of criminal procedure 

Bhagya Das  

Wife of Jayanta Das,  

Resident of Shanakar Nagar 

Udalguri…………………….…………………….Petitioner 

Vs. 

Jayanta Das  

Son of Jaganath Das  

Resident of Rowta station,  

Rowta Udalguri          ………………….Opposite party 

 

PRESENT  :   ANKUR BHUYAN  ,   A.J.S.  

Additional Chief Judicial Magistrate, Udalguri 

 

For the Petitioner: Madhab Nazary……. Learned counsel for the petitioner 

For the opposite party: T. C. BORO …... Learned counsel for opposite  party 

 

DATE OF EVIDENCE: 03.02.16,  24.06.16,  14.03.16,  24.06.16, 

14.07.16,  03.05.16,  04.11.16,  03.05.16, 

04.11.16,  26.12.16,  13.06.17,  14.02.17, 

13.06.17,  14.02.17,  03.07.17   

  

DATE OF ARGUMENT: 28.7.17  

DATE OF JUDGMENT: 28.7.17   
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    J U D G E M E N T 

1) This misc case was filed by Bhagya Das under section 125 of 

code of criminal procedure with prayer for passing an order to opposite 

party for paying an amount of maintenance worth of Rs.9000/- per month 

for petitioner side. Petition disclosed that petitioner had marriage with 

opposite party. It disclosed from the petition that opposite party subjected 

the petitioner to physical and mental torture on account of small family 

affairs. It disclosed from the petition that petitioner was drove out on 

16.01.14 while she was pregnant of four months. It disclosed from the 

petition that she was forced to take shelter in the house of her mother and 

subsequently, she got one child on 15.6.14.Petitioner alleged in the petition 

that second party did not maintain his son in spite of the fact that second 

party was informed about the birth of the son. It disclosed from the petition 

that opposite party was healthy rich person having business of vegetables, 

like “Sak- Pasali”. It disclosed from the petition that petitioner had no 

source of income. As such, prayer was made for maintenance of Rs. 7000/- 

for the first party and Rs. 2000/- for the child. Petitioner side alleged in the 

petition that petitioner side was suffering for want of sufficient 

maintenance. 

2) Accordingly, considering the facts and circumstances, this court 

was of opinion that there was sufficient ground to proceed in this case 

against the opposite party.  

3) Opposite party objected the case by filing written statement 

taking plea inter alia of that the above stated allegation by the petitioner 

was not based on truth. The opposite party admittedly disclosed in the para 

5 onwards of the written statement that petitioner had marriage with 

opposite party and had a child on 15.6.14. The opposite party admitted that 

he accepted petitioner as wife after execution of marriage agreement at 

Udalguri, though the opposite party denied that they had a social marriage. 

It was stated in written statement that the opposite party bear the cost of 

hospital during the birth of the child and keep them in the house of mother 

of the first party. It was stated in written statement that the opposite party 
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had four brothers and two sisters. It was stated in written statement that 

the opposite party had 10 lessas of land from side of his father. It was 

stated in written statement that the opposite party was “Bhakat”. It was 

stated in written statement that the opposite party never abused the first 

party or assaulted her. It was stated in written statement that the opposite 

party approached to bring back the first party; though the first party 

refused to return.  

4) The petitioner examined five witnesses during the trial. 

Thereafter, opposite party examined three defence witnesses after the 

conclusion of the evidence of petitioner. Thereafter, defence evidence 

closed according to verbal prayer of counsel for opposite party.  

5) In result, I have heard argument. The case record is perused. 

Accordingly, the moot point for decision of this case is framed as below:  

THE POINT FOR DECISION: 

6) Whether the opposite party was legally liable to provide 

maintenance to the petitioner side under section 125 of the code of criminal 

procedure? 

7) What should be the quantum of the maintenance, if petitioner 

would entitle to get maintenance? 

DISCUSSIONS, REASONS AND DECISIONS THEREOF: 

8)  I have carefully perused the evidence on record. As such, in 

order to arrive at a just decision of this case, it would be appropriate for 

this court to have a comparative analysis of the evidence on record.  

9) Learnedcounsel for the petitioner statedin the argument that 

opposite party is legally liable to provide maintenance to the petitioner side 

under section 125 of the code of criminal procedure in view of reasonable 

and constant evidences as adduced by the petitioner side.  

10) Learnedcounsel for the opposite party has statedduring the 

argument that present case is not reasonable as opposite party is willing to 

stay with petitioner.Learnedcounsel for the opposite party has verbally 

submitted for lenient approach in deciding the quantum.  

11) Bhagya Das is petitioner. Prosecution witness-1 ,namely, Bhagya 

Das deposed that she had marriage agreement with Jayanta Das on 

25.2.13, besides Hindu Social Marriage. Prosecution witness-1 stated that 

she had a son on 15.6.14 out of wedlock both the parties after she was 

drove out by her husband by way of assault etc. while she was pregnant of 
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four months. Prosecution witness-1 stated that the opposite party did not 

bear cost of the hospital of the birth of their child. Prosecution witness-1 

stated that the opposite party was a rich and healthy person and having 

land of 10 bighas, besides, business of vegetable. Prosecution witness-1 

stated that she has no income and under shelter of her parents. Prosecution 

witness-1 stated in cross examination that she would go with her husband, 

if Gagannath would give his land to her husband.  

12) Prosecution witness-2 ,namely, Dalim Das was elder sister of the 

petitioner. Prosecution witness-2 stated that the opposite party married 

petitioner on 25.2.13 by marriage agreement at Udalguri, besides Hindu 

customary Marriage. Prosecution witness-2 stated that the opposite party 

used to torture petitioner physically and mentally after the six months of 

the marriage. Prosecution witness-2 stated that the petitioner was drove 

out from the house on 16.1.14, while she was four months pregnant and 

she was force to take shelter under the house of the parents. Prosecution 

witness-2 stated that Bhargab Das born on 15.6.14 and cost of the birth of 

the child was not born by the opposite party. Prosecution witness-2 stated 

that the opposite party failed to look after the petitioner and her child. 

Prosecution witness-2 stated that the opposite party did not bear cost of 

the hospital of the birth of their child. Prosecution witness-2 stated that the 

opposite party was a rich and healthy person, having land of 10 bighas, 

besides business of vegetable. Prosecution witness-2 stated that petitioner 

had no income and was under shelter of her parents. Prosecution witness-2 

stated that she did not see assault on her sister by Jayanta.  

13) Prosecution witness-3, namely, Labanya Das was mother of the 

petitioner. Prosecution witness-3 deposed that she had marriage agreement 

with Jayanta Das on 25.2.13, besides Hindu Social Marriage. Prosecution 

witness-3 stated that she had a son on 15.6.14 out of wedlock both the 

parties after she was drove out by her husband by way of assault etc. while 

she was pregnant of four months. Prosecution witness-3 stated that the 

opposite party did not bear cost of the hospital of the birth of their child. 

Prosecution witness-3 stated that the opposite party was a rich and healthy 

person and having land of 10 bighas, besides business of vegetable. 

Prosecution witness-3 stated that petitioner had no income and was under 

shelter of her parents.Prosecution witness-3 stated in cross examination 

that Jayanta has no ancestral property. Prosecution witness-3 stated in 
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cross examination that her daughter went to their house to stay when she 

was pregnant and she gave birth of a child at Mangaldoi Civil Hospital. 

Prosecution witness-3 stated in cross examination that there was verbal 

altercation in the hospital with as he instantly wanted release of her 

daughter from hospital. Prosecution witness-3 stated in cross examination 

that Jayanta had three brothers and one unmarried sister. Prosecution 

witness-3 stated in cross examination that Jayanta had no permanent place 

of abode and so they were not willing to send their daughter with him.  

14) Prosecution witness-4, namely, Chandrabali Chouhan was an 

independent witness and co-villagers of parties. Prosecution witness-4 

stated that the opposite party did not bear cost of the hospital of the birth 

of their child. Prosecution witness-4 stated that the opposite party was a 

rich and healthy person and having land of 10 bighas, besides business of 

vegetable. Prosecution witness-4 stated that petitioner had no income and 

under shelter of her parents. Prosecution witness-4 stated in cross 

examination that he did not know the content of his affidavit.  

15) Prosecution witness-5 ,namely, Srikanta Das was co-villager and 

deposed that parties had marriage agreement with Jayanta Das on 25.2.13, 

besides Hindu Social Marriage. Prosecution witness-5 stated that the 

opposite party did not bear cost of the hospital of the birth of their child. 

Prosecution witness-5 stated that the opposite party was a rich and healthy 

person and having land of 10 bighas, besides business of vegetable. 

Prosecution witness-5 stated that she has no income and under shelter of 

her parents. Prosecution witness-5 stated in cross examination that the 

petitioner was his granddaughter in relation. Prosecution witness-5 stated in 

cross examination that he did not have any personal knowledge about the 

fact of happening in the family life of the parties for marriage. 

16) Defence witness-1 ,namely, Jayanta Das stated that a child was 

born on account of conjugal life with petitioner on 15.6.14. Defence 

witness-1 disclosed that the petitioner used to start verbal altercation with 

him without any reason and asked him to shift the residence to the paternal 

home at Udalguri town and when he refused to do so, petitioner left him. 

Defence witness-1 stated that he was follower of Shankar Dev and used to 

reside at “Namghar”. Defence witness-1 stated that petitioner pressed him 

to sale the landed property of the person who gave him shelter and where 

opposite party had no right of sale. Defence witness-1 stated that he had 
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not neglected her. Defence witness-1 stated that in cross examination that 

he solemnised marriage with first party in the year 2013 and baby born out 

of their wedlock. Defence witness-1 stated in cross examination that he did 

not know name of his son. Defence witness-1 stated in cross examination 

that his wife left his house at about 4 years ago. Defence witness-1 stated 

in cross examination that he did not pay any maintenance to his wife and 

children. Defence witness-1 stated in cross examination that he used to 

reside in the house of Jaganath Das at Rowta, who did not gave him 10 

bighas of land. Defence witness-1 stated in cross examination that he was a 

fruit vender and he specially sale bananas. Defence witness-1 stated in 

cross examination that he used to help at the “Namghar” of the locality in 

performing to “Puja”. 

17) Defence witness-2 ,namely, Pranjal Sutradhar knew both the 

parties. Defence witness-2 stated that both parties were husband and wife 

having a child out of their wedlock. Defence witness-2 stated that second 

party having landed property to erect residential house. Defence witness-2 

stated that down to the few months of marriage, first party started quarrel 

with second party and refused to prepare meal. Defence witness-2 stated 

that second party was under the shelter of Jaganath Das. Defence witness-

2 stated that first party insisted over opposite party to shift their residence 

to paternal house of second party at Udalguri and on refusal by second 

party, there was quarrel for which first party used to reside at the house of 

her father, subsequently. Defence witness-2 stated that second party had 

no source of income and no landed property. Defence witness-2 stated in 

cross examination that second party used to stay in the house of Jaganath 

Das as domestic helper.  Defence witness-2 stated in cross examination that 

second party deals in fruit business in addition to his regular work at 

“Namghar”. Defence witness-2 stated in cross examination that he could 

not say, if second party had pay maintenance and allowances to first party. 

18) Defence witness-3 ,namely, Jogen Kalita was the neighbour of 

second party. Defence witness-3 stated that both parties were husband and 

wife having a child out of their wedlock. Defence witness-3 stated that 

second party had no landed property to erect residential house. Defence 

witness-3 stated that down to the few months of marriage, first party 

started quarrel with second party and refused to prepare meal. Defence 

witness-3 stated that second party was under the shelter of Jaganath Das. 
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Defence witness-3 stated that second party had no source of income or 

landed property. Defence witness-3 stated in cross examination that both 

party had a boy out of their wedlock after marriage. Defence witness-3 

stated in cross examination that both parties living separately for at least 

two and half years. Defence witness-3 stated in cross examination that he 

could not say. if second party had paid any money as maintenance of the 

first party along with her son. Defence witness-3 stated in cross 

examination that second party used to sale fruit, sometimes. Defence 

witness-3 stated in cross examination that property of deceased Jaganath 

Das was look after by second party.  

19) Let us consider the points taken for determination in this case in 

the light of case record. Points taken for determination in this case are 

taken up together for the sake of brevity. By having perusal of the entire 

materials on record along with the above stated discussions of prosecution 

witnesses, it appeared that the case was set in motion on the basis of 

version of the prosecution witness -1. It appeared that there exist 

corroborations between the depositions of prosecution witnesses and 

pleading. Perusal of the entire materials on record has exposed that 

marriage between petitioner and opposite party is corroborated by the 

depositions of witnesses in the case.  

20) Prosecution witness -1 to prosecution witness -5 as well as 

written statement of opposite party disclosed that parties were husband 

and wife. Admitted facts need not to be proved.   Thus, prosecution 

witnesses disclosed that petitioner left the house of opposite party with 

minor children on account of quarrel. All witnesses disclosed that opposite 

party failed to pay any maintenance to petitioner. Defence witness-1 

deposed in cross examination that he did not to pay any maintenance to 

petitioner and son. As such, evidence on record disclosed that cause of 

separation between petitioner and opposite party was dissertation because 

of difference and quarrel. The opposite party expressed in the written 

statement that he was unable to pay maintenance as opposite party was 

poor. In support of defence plea, opposite party adduced three witnesses. 

But, the defence witnesses disclosed that they did not know the name of 

the boy. It is appears from the disclosure of Defence witness-1, Defence 

witness-2 and Defence witness-3 that second party used to deal with 

business of fruit besides his regular work at “Namghar”.So, defence has 
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admitted that second party has source of livelihood as business apart from. 

But, defence has failed to assail the standoff first party that first party was 

unemployed. Moreover, it appeared from the evidence of both side that 

marriage between the both parties was admitted fact. Moreover, it was also 

established that both parties failed to reside together due to their 

differences in family life. But, same does not authorise second party to 

refuse to maintain his children or his wife in the premises of section 125 

CrPC. Surprisingly, Defence witness-1 ,namely, Jayanta Das admitted in 

cross examination that he had not paid any maintenance to his wife and 

children. But,  poverty cannot be ground to refusal to maintain family by 

husband in the premises of said facts. As such, I have reasonable ground to 

consider that second party has failed to perform his obligation towards his 

children and wife. In the premises of said facts I have reasonable ground to 

consider that due to family rift, first party was forced to leave her husband.  

Accordingly, it would be reasonable to consider that evidence on record 

failed to substantiate defence plea for not giving maintenance to petitioner 

on any other sufficient ground. 

21) The primary object of section 125 code of criminal procedure is 

to prevent starvation and vagrancy of persons unable to maintain 

themselves. Wife" includes a woman who has been divorced by, or has 

obtained a divorce from her husband and has not remarried. Evidence on 

record disclosed that cause of separation between petitioner and opposite 

party was dissertation because of difference and quarrel. Hence, opposite 

party cannot deny maintenance to his wife, even if he has divorced or 

deserted his wife, if wife is unable to maintain herself as per standard. As 

such, denial of allegation of petitioner by opposite party is not found 

reasonable. Prosecution witness -1 to prosecution witness -4 disclosed that 

opposite party failed to pay any maintenance to jobless petitioner. Defence 

failed to disclose that opposite party paid any maintenance to unemployed 

petitioner. Accordingly, it can be consider that evidence on record has failed 

to disclose that opposite party has maintained his wife or children, at 

present. Section 125 code of criminal procedure is a piece of social 

legislation, which provides that if any person having sufficient means 

neglects or refuses to maintain his wife, who is unable to maintain herself. 

So, I have reasonable ground to consider that within the meaning of 

explanation of  section 125 of code of criminal procedure, opposite party 
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liable to provide maintenance to petitioner, where relationship between the 

parties are not amicable.  

22)  In the light of above stated discussions of witnesses, petitioner 

has disclosed that the opposite party is an able bodied person and having 

sufficient income; but not provided maintenance to his wife and second 

party has not able to assail the fact by reasonable evidence. It has 

appeared that there is no evidence on record to ascertain an actual income 

of the opposite party. But, opposite party deals with business of fruit, which 

besides his service towards “Namghar”. If so, opposite party is a person 

with sound health to have standard income under the criteria of national 

income of a daily labour, at least. Hence, I have reasonable ground to 

consider that the income of opposite party is equivalent to a daily labour, 

even if he is a business man. Prosecution witness or defence witness 

disclosed that source of monthly income of opposite party was business and 

service at Namghar. If so, inference of preponderance of probability can be 

drawn from the material on record and by reference to the facts having the 

high degree of probability upon which the petitioner relies.So, it can be 

presumed that monthly income of opposite party may in or around Rs. 

6000/-, at least, from the fruit business. It has appeared from the 

deposition of prosecution witnesses that the petitioner has able to bring out 

the case by establishing the ingredient of section 125 code of criminal 

procedure against the opposite party exposing that in spite of having 

sufficient means, opposite party has refused to maintain his wife or 

petitioner side, properly. Evidence on record has disclosed that opposite 

party having sufficient means neglects or refuses to maintain his wife and 

presence of such plea leads presumption that petitioner is unable to 

maintain herself at per standard. If these are the admitted position of this 

case, in the light of section 125 of code of criminal procedure, I am restrain 

to reasonably consider that case of petitioner is not attracted by section 125 

of code of criminal procedure. In the result, the points taken for 

determination in this case are decided in favour of petitioner.  

23) Opposite party had admitted said fact disclosing his certain 

monthly income. Inference of prevalence of outlook can be drawn from the 

material on record and by reference to the facts having the high degree of 

probability upon which the petitioner relies.  It has appeared from the 

depositions of prosecution witnesses  that the petitioner has able to bring 
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out the case by establishing the ingredient of section 125 code of criminal 

procedure against the opposite party exposing that in spite of having 

sufficient means, opposite party has refused to maintain his wife or 

petitioner side, properly.  

24) The facts and circumstances, as appeared from the above stated 

discussions show that the parties do not bring out conciliation. Evidence on 

record has failed to depict the actual ascertained monthly income of 

opposite party with cogent document. Evidence on record has not depicted 

the probable actual standard monthly income source of opposite party. But, 

standard of opposite party is not below the daily wage earner. Thus, it has 

appeared that plea of financial condition of opposite party is sufficient to 

determine quantum of maintenance in this case. As such, I do need to 

determine quantum of maintenance in such a manner so that uninterrupted 

flow of it can assist petitioner, ensuring purpose of ends of justice. After 

having going through the pleadings of the parties together with the 

evidence thereon, financial condition of the parties, responsibility of 

opposite party, I am of the view that justice would be done if a sum of Rs. 

2500-/- pm is directed to be paid by the opposite party to petitioner side as 

a token of love and responsibility. Share of maintenance will be equally 

divided between the petitioner sides. 

ORDER 

25) In result, present petition of the petitioner is allowed on contest. 

26) As such, opposite party is directed to pay total sum of Rs. 2500/- 

(two thousand and five rupees only) per month to petitioner in the interest 

of justice with effect from the date of passing of the order. Share of 

maintenance will be equally divided between the petitioner sides. 

27) Copy of order is to be furnished to petitioner.  

28) Bench assistant is to ensure steps, if required anything, in terms 

of this order. 

29) Given under my hand and seal of this court on this 28thday of 

July, 2017.  

 

 

Written by me.      Signature 
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Appendix 

Witnesses for petitioner:   

Prosecution witness-1 is Smti. Bhagya Das 

Prosecution witness-2 is Dalim Das 

Prosecution witness-3 is Smti. Labanya Das 

Prosecution witness-4 is Chandra Bali Chouhan 

Prosecution witness-5 is Srikanta Das 

Witnesses for accused: Nil 

      Defence witness-1 is Jayanta Das  

Defence witness-2 is Pranjit Sutrdhar 

Defence witness-3 is Jugen Kalita 

Exhibits for petitioner:    Nil 

Exhibits for opposite party: Nil  

Court witness:   Nil. 

Exhibits by the court:  Nil. 

 

 

(Ankur Bhuyan) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


